Mi. Real Property Code Ann. 8§ 10-702

Current through all acts of the 2024 Regul ar Sessi on

M chi e’ s™ Annot at ed Code of Maryland > Real Property (Titles 1 —15) >
Title 10. Sales of Property. (Subts. 1 —8) > Subtitle 7. Contracts of Sale
—M scel | aneous Provisions. (88 10-701 —10-714)

8§ 10-702. Single famly residential real property disclosure
requi renents.

(a) In this section, “latent defects” neans material defects
in real property or an inprovenent to real property that:

(1) A purchaser would not reasonably be expected to
ascertain or observe by a careful visual inspection of the
real property; and

(2) Wuld pose a direct threat to the health or safety

of :
(i) The purchaser; or
(ii) An occupant of the real property, including a
tenant or invitee of the purchaser.
(b)

(1) This section applies only to single famly
residential real property inproved by four or fewer single
famly units.

(2) This section does not apply to:

(i) The initial sale of single famly residential real
property:
1. That has never been occupied; or

2. For which a certificate of occupancy has been
I ssued within 1 year before the vendor and purchaser
enter into a contract of sale;

(ii) Atransfer that is exenpt fromthe transfer tax
under § 13-207 of the Tax - Property Article, except

| and installnment contracts of sale under § 13-207(a)(11)
of the Tax - Property Article and options to purchase
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real property under § 13-207(a)(12) of the Tax -
Property Article;

(iii) A sale by a lender or an affiliate or subsidiary
of a lender that acquired the real property by
foreclosure or deed in lieu of foreclosure;

(iv) A sheriff’s sale, tax sale, or sale by
foreclosure, partition, or by court appointed trustee;

(v) Atransfer by a fiduciary in the course of the
adm ni stration of a decedent’s estate, guardi anshi p,
conservatorship, or trust;

(vi) A transfer of single famly residential real
property to be converted by the buyer into a use other
than residential use or to be denolished; or

(vii) A sale of uninproved real property.

(c)
(1) A vendor of single famly residential real property
shall conplete and deliver to each purchaser:

(i) Awitten residential property condition disclosure
statenent on a formprovided by the State Real Estate
Conm ssi on; or

(ii) Awitten residential property disclainer
statenent on a formprovided by the State Real Estate
Commi ssi on.

(2) The State Real Estate Comm ssion shall devel op by
regul ation a single standardi zed formthat includes the
residential property condition disclosure and discl ai ner
statenents required by this subsection.

(d) The residential property disclainer statenent shall:

(1) Disclose any |atent defects of which the vendor has
actual know edge that a purchaser woul d not reasonably be
expected to ascertain by a careful visual inspection and
that woul d pose a direct threat to the health or safety of
t he purchaser or an occupant; and

(2) State that:

(i) Except for latent defects disclosed under item (1)
of this subsection, the vendor makes no representations
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or warranties as to the condition of the real property
or any inprovenents on the real property; and

(ii) The purchaser will be receiving the real property
“as is”, wth all defects, including | atent defects,
that may exist, except as otherw se provided in the
contract of sale of the real property.

(1) The residential property disclosure statenent shal

di scl ose those itens that, to carry out the provisions of
this section, the State Real Estate Commi ssion requires to
be di scl osed about the physical condition of the property.

(2) The disclosure formshall include a Iist of defects,
I ncluding latent defects, or information of which the
vendor has actual know edge in relation to the foll ow ng:

(i) Water and sewer systens, including the source of
househol d water, water treatnent systens, and sprinkler
syst ens;

(ii) Insulation;

(iii) Structural systens, including the roof, walls,
fl oors, foundation, and any basenent;

(iv) Plunbing, electrical, heating, and air
condi ti oni ng systens;

(v) Infestation of wood-destroying insects;
(vi) Land use natters;

(vii) Hazardous or regulated materials, including
asbest os, | ead-based paint, radon, underground storage
tanks, and licensed |andfills;

(viii) Any other material defects of which the vendor
has actual know edge;

(ix) \Whether the snoke al arns:

1. WII provide an alarmin the event of a power
out age;

2. Are over 10 years old; and

3. |If battery operated, are seal ed, tanper resistant
units incorporating a silence/hush button and use
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long-life batteries as required in all Mryland hones
by 2018; and

(x) If the property relies on the conbustion of a
fossil fuel for heat, ventilation, hot water, or clothes
dryer operation, whether a carbon nonoxide alarmis
installed on the property.

(3) The disclosure formshall contain:

(i) A notice to prospective purchasers and vendors t hat
t he prospective purchaser or vendor may wi sh to obtain
pr of essi onal advice about or an inspection of the

property;
(ii) A notice to prospective purchasers that disclosure
by the seller is not a substitute for an inspection by

an i ndependent hone inspection conpany, and that the
pur chaser nmay wi sh to obtain such an inspection

(iii) A notice to purchasers that the information
contained in the disclosure statenent is the
representation of the vendor and is not the
representation of the real estate broker or sal esperson,
i f any; and

(iv) A notice to purchasers that the information
contained in the disclosure statenent is not a warranty
by the vendor as to:

1. The condition of the property of which the vendor
has no actual know edge; or

2. Oher conditions of which the vendor has no actual
know edge.

(4) The vendor is not required to undertake or provide an
I ndependent investigation or inspection of the property in
order to make the disclosures required by this section.

(f)
(1) Except as provided in paragraphs (2) and (3) of this
subsection, the vendor shall deliver the conpleted
di scl osure or disclainer statenent required by this

section to the purchaser on or before entering into a
contract of sale by the vendor and the purchaser.
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(2) The disclosure or disclainmer statenent shall be
delivered to each purchaser before the execution of the
contract of sale by the purchaser in the case of a | and
install ment contract, as defined in 8 10-101 of this
title.

(3) The disclosure or disclainmer statenent shall be
delivered to each purchaser before the execution by the
purchaser of an option to purchase agreenent or a |ease
agreenment containing an option to purchase provision.

(4) At the tinme the disclosure or disclainmer statenent is
del i vered, each purchaser shall date and sign a witten
acknow edgment of receipt, which shall be included in or
attached to the contract of sale.

(g) A purchaser who receives the disclosure or disclainmer
statenment on or before entering into the contract of sale
does not have the right to rescind the contract of sale based
upon the information contained in the statenent.

(h)
(1) A purchaser who does not receive the disclosure or
di scl ainer statenent on or before entering into the
contract of sale has the unconditional right, upon witten
notice to the vendor or vendor’s agent:

(i) To rescind the contract of sale at any tine before
the receipt of the disclosure or disclainer statenent or
within 5 days follow ng recei pt of the disclosure or

di scl ai ner statenent; and

(ii) To the imrediate return of any deposits nade on
account of the contract.

(2) A purchaser’s right to rescind the contract of sale
under this subsection termnates if not exercised:

(i) Before making a witten application to a | ender for
a nortgage loan, if the |lender discloses in witing at
or before the tine application is nade that the right to
rescind term nates on subm ssion of the application; or

(ii) Wthin 5 days followng receipt of a witten
di scl osure froma | ender who has received the
purchaser’s application for a nortgage loan, if the
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| ender’ s disclosure states that the purchaser’s right to
rescind termnates at the end of that 5-day period.

(3) The return of any deposits held in trust by a
|icensed real estate broker to a purchaser under this
subsection shall conply with the procedures set forth in
§ 17-505 of the Business Occupati ons and Prof essi ons
Article.

(i)
(1) A disclosure statenent nmade under this section does
not constitute a warranty by the vendor as to:

(i) The condition of the property of which the vendor
has no actual know edge; or

(ii) Oher conditions of which the vendor has no actual
know edge.

(2) A vendor is not liable for an error, inaccuracy, or
om ssion in a disclosure statenent nade under this section
If the error, inaccuracy, or om ssion was based upon
informati on that was:

(i) Not within the actual know edge of the vendor;

(ii) Provided to the vendor by a unit or
i nstrunentality of the State governnment or of a
political subdivision; or

(ii1) Provided to the vendor by a report or opinion
prepared by a licensed engi neer, |and surveyor,
geol ogi st, wood-destroying insect control expert,
contractor, or other hone inspection expert, dealing
wWth matters within the scope of the professional’s
| i cense or experti se.
(J)
(1) A report or opinion prepared by an expert shal
satisfy the requirenent of subsection (i)(2)(iii) of this

section if the information is provided to the vendor
pursuant to a witten or oral request for the infornmation.

(2) In responding to a request for information, the
reporting party:
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(i) My indicate, in witing, an understanding that the
I nformation provided will be used in fulfilling the
requi rements of this section; and

(ii) If so indicating, shall indicate the required
di scl osures, or parts of required disclosures, to which
the information being provided is applicable.

(3) If the reporting party provides the statenent under
paragraph (2)(ii) of this subsection, the reporting party
Is not responsible for any itens of information, or parts
of itens, other than those expressly set forth in the

st at enment .

(k)
(1) The rights of a purchaser under this section may not
be waived in the contract of sale and any attenpted waiver
s void.
(2) Any rights of the purchaser to termnate the contract

provided by this section are waived conclusively if not
exerci sed before:

(i) dosing or occupancy by the purchaser, whichever
occurs first, in the event of a sale; or

(ii) GQccupancy, in the event of a lease with option to
pur chase.

(1) Each contract of sale shall include a conspicuous notice
advi sing the purchaser of the purchaser’s rights as set forth
in this section.

(m

(1) The real estate |licensee representing a vendor of
residential real property as the listing broker has a duty
to informthe vendor of the vendor’s rights and

obl i gations under this section.

(2) The real estate |licensee representing a purchaser of
residential real property, or, if the purchaser is not
represented by a licensee, the real estate |icensee
representing an owner of residential real estate and
dealing with the purchaser, has a duty to informthe
purchaser of the purchaser’s rights and obligations under
this section.
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(3) If areal estate licensee perforns the duties
specified in this subsection, the |icensee:

(i) Shall have no further duties under this section to
the parties to a residential real estate transaction;
and

(ii) Is not liable to any party to a residential real
estate transaction for a violation of this section.

Hi story

1993, ch. 640; 1994, ch. 3, §8 1; 1995, ch. 3, 8 1; ch. 384; 2001,
ch. 636; 2005, chs. 135, 548; 2007, ch. 401; 2011, ch. 156; 2013,
chs. 594, 595,

Annot at i ons

Not es

Ef fect of anendnents. —

Chapter 401, Acts 2007, effective Cctober 1, 2007, reenacted (c)
w t hout change; added (e)(2)(x) and nade rel ated changes.

Chapter 156, Acts 2011, effective October 1, 2011, added (h)(3).

Chapters 594 and 595, Acts 2013, effective July 1, 2013, nmade
I dentical changes. Each substituted “alarns” for “detectors” in
the introductory |anguage of (e)(2)(ix); added the (e)(2)(ix)1
designation; added (e)(2)(ix)2 and (e)(2)(ix)3; and nmde a
stylistic change.

Editor’s note. —

As to application to contracts of sale of real property, I|and
I nstall ment contracts, option to purchase agreenents, and |ease
agreenents entered into on or after January 1, 1994, see § 2,
ch. 640, Acts 1993.

As to prospective application and inapplicability to |ease or
residenti al property di scl osure st at enent for exi sting
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residential dwelling unit executed before COctober 1, 2001, see
8§ 2, ch. 636, Acts 2001.

Pur pose. —

The main purpose of this section is to provide the buyer wth
information that permts an inforned decision whether to make an
offer or, if an offer was already nade and accepted, to rescind
the contract. 79 Md. Op. Att'y Gen. 402 (March 11, 1994).

A related purpose of the tine franes in this section is to ensure
finality in transactions by putting limts on the buyer’s ability
to rescind. 79 Md. Op. Att'y Gen. 402 (March 11, 1994).

Construction of section. —

This section should be construed to apply the sane tine frames to
a disclainer statenment as are expressly applied to a disclosure
statenment; hence, a seller’s delivery of a disclainmer statenent
after the execution of the contract would | eave the buyer and the
seller in the sanme position as if the seller delivered a
di sclosure statenent at that tinme. 79 Ml. Op. Att'y Gen. 402
(March 11, 1994).

In addition to outlining the contents of the disclosure and
di scl ai mer statenments, this section also attenpts to lay out the
details of the delivery of the statenents, the rights of the
buyer upon receipt of a statenment, and certain deadlines;
unfortunately, the seem ng statutory objective, to nake uniform
the procedures governing disclosure statenents and disclainer
statenments, given that seller has the freedom to choose which
statenent to deliver, is not fully carried out in the drafting of
the provisions. 79 Md. Op. Att'y Gen. 402 (March 11, 1994).

Resci ssion rights at option of purchasers only. —

Clear legislative intent of this sectionis to require sellers to
deliver a disclosure or disclainer statement and to grant
rescission rights at the option of the purchasers only; a literal
interpretation of the term “void” would grant sellers a right of
rescission, allow them to benefit from non-conpliance with the
duty to prepare a disclosure or disclainer statenent, create a
new cl ass of option contracts, and alter the common |aw —results
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t hat are unreasonable and I nconsi st ent with the GCeneral
Assenbly’s intention in passing this section. Romm v. Flax, 340
M. 690, 668 A . 2d 1, 1995 Md. LEXI S 164 (1995).

Di scl osure and di sclai mer statenents distingui shed. —

Nothing in the legislative history suggests a decision by the
CGeneral Assenbly to differentiate disclosure and disclainer
statenents in contexts where no reasoned distinction appears to
exist; to the contrary, the legislative history suggests that the
om ssion of a reference to a disclainer statenent in (f) and (Q)
was the result of an anmendnent process that focused on policy
i ssues rather than drafting details. 79 Ml. Op. Att'y GCen. 402
(March 11, 1994).

Applicability of (g). —

If a seller delivers a disclainer statenent to a buyer after the
execution of the contract but not later than three days after
execution, the buyer has a right of rescision as specified in
(g)(2) just as if the seller delivered a disclosure statenent at
that tinme; if a seller delivers a disclainmer statenent after that
time, (g)(1) applies to the contract, just as it would if a
di scl osure statenent were delivered that late. 79 Md. Op. Att'y
Gen. 402 (March 11, 1994).

Failure to provide constituted breach of contract. —

Auctioneer, who contracted wth seller of real property to
provide all forns necessary to produce a sale, breached the
auction contract by failing to provide to the buyer of the
property the standardi zed disclainmer or disclosure form created
and distributed by the State Real Estate Conm ssion pursuant to
this section. Auction & Estate Representatives, Inc. v. Ashton,
354 Md. 333, 731 A .2d 441, 1999 Md. LEXI S 326 (1999).

Attorney fee award. —

Trial court properly awarded attorney fees to the seller after
the trial court granted summary judgnent in the sellers’ favor on
the buyers’ conplaint against the sellers regarding the buyers’
purchase of the sellers’ residence; even though the State
residential property disclosure statenent that contained the
purported m srepresentations and which was given to the buyers by
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the sellers was not part of the real estate sales contract, the
real estate sales contract only stated that the rel evant dispute
had to “arise out of” the real estate sales contract to recover
attorney fees, and without the purported m srepresentations on
the disclosure statenment provided as part of the real estate
sales transaction, the dispute would not have arisen. Stratakos
v. Parcells, 172 M. App. 464, 915 A 2d 1022, 2007 Ml. App. LEXI S
15 (2007).
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